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This Court has jurisdiction of this appeal pursuant to

the Arizona Constitution, Article VI, Section 16, and A R S.
Section 12-124(A).
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This matter has been under advisenment since its assignment
on February 13, 2002, and this decision is mde wthin 30 days
as required by Rule 9.8, Maricopa County Superior Court Local
Rul es of Practice. This Court has considered and reviewed the
record of the proceedings from the Phoenix Gty Court, the
exhibits admtted, and the nenoranda submtted by the parties.

The first issued raised by the Appellant concerns the
constitutionality of ARS. Section 28-5437 and 28-5438.
Specifically, Appellant contends that the fine of $4,500 inposed
by the trial court for the charge of operating a vehicle with a
gross weight in excess of the vehicle' s declared gross weight,
was an excessive fine. There is no question but that the United
States and Arizona constitutions prohibit excessive fines as a
cruel and unusual punishnent. A fine is excessive in violation
of the Eighth Amendnent to the United States Constitution when
it is so grossly disproportional to the offense that it shocks
t he public conscience.

In this case Appellant was fined $4,500. This fine was
required by A R S. 28-5438(B). The mandatory fine is $1,400
plus an additional “$100 for each 1,000 |bs. of excess weight.”?
The evidence disclosed that Appellant was driving a truck with
an undecl ared weight in excess of 36,000 Ibs. It is clear from
the |anguage of the statute that the legislature intended the
courts to inpose high fines to discourage overloading vehicles

in excess of their declared weight capacity. This is an
appropriate legislative concern, and it appears that the statute
has been precisely crafted to achieve such a result. Clearly,

the fine required by A RS Section 28-5438(B) increases based
upon each 1,000 |bs. of excess weight over the declared weight
of a vehicle. This penalty does not appear to be unreasonabl e,
not does it shock one’s conscience.

The other issues raised by the Appellant concern the
sufficiency of the evidence to warrant his conviction. Wen

1 See State v. Wse, 164 Ariz. 574, 795 P.2d 217 (App. 1990).
2 See A.R'S. Section 28-5438(B).
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reviewing the sufficiency of the evidence, an appellate court
must not re-weigh the evidence to determine if it would reach
the same conclusion as the original trier of fact.® Al evidence

will be viewed in a light nost favorable to sustaining a
conviction and all reasonable inferences wll be resolved
agai nst the Defendant.? If conflicts in evidence exists, the

appellate court nmust resolve such conflicts in favor of
sustai ning the verdict and against the Defendant.® An appellate
court shall afford great weight to the trial court’s assessnent
of wtnesses’ <credibility and should not reverse the trial
court’s weighing of evidence absent clear error.® When the
sufficiency of evidence to support a judgnment is questioned on
appeal, an appellate court wll examne the record only to
determ ne whether substantial evidence exists to support the
action of the lower court.’ The Arizona Supreme Court has
explained in State v. Tison® that “substantial evidence” neans:

More than a scintilla and is such
proof as a reasonable mnd would
enploy to support the conclusion
reached. It is of a character which
woul d convi nce an unpr ej udi ced
thinking mnd of the truth of the
fact to which the evidence is
di r ect ed. If reasonable nen my

3 State v. CGuerra, 161 Ariz. 289, 778 P.2d 1185 (1989); State v. M ncey, 141
Ariz. 425, 687 P.2d 1180, cert. denied, 469 U S. 1040, 105 S.Ct. 521, 83

L. Ed. 2d 409 (1984); State v. Brown, 125 Ariz. 160, P.2d 299 (1980); Hollis v.
I ndustrial Comm ssion, 94 Ariz. 113, 382 P.2d 226 (1963).

4 State v. Guerra, supra; State v. Tison, 129 Ariz. 546, 633 P.2d 355 (1981),
cert. denied, 459 U S. 882, 103 S.Ct. 180, 74 L.Ed.2d 147 (1982).

> State v. Guerra, supra; State v. Grdler, 138 Ariz. 482, 675 P.2d 1301
(1983), cert. denied, 467 U. S. 1244, 104 S.Ct. 3519, 82 L.Ed.2d 826 (1984).
51Inre: Estate of Shumway, 197 Ariz. 57, 3 P.3d 977, review granted in part,
opi nion vacated in part 9 P.3d 1062; Ryder v. Leach, 3 Ariz. 129, 77P.490
(1889).

" Hutcherson v. City of Phoenix, 192 Ariz. 51, 961 P.2d 449 (1998); State v.
Guerra, supra; State ex rel. Herman v. Schaffer, 110 Ariz. 91, 515 P.2d 593
(1973).

8 Supr a.
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fairly differ as to whether certain
evi dence establishes a fact in
i ssue, then such evidence nust be
consi dered as substantial .®

This Court finds that the trial court’s determ nation was
not clearly erroneous and was supported by substantial evidence.

I T IS ORDERED affirmng the judgnent of guilt and sentence
i nposed.

I T IS FURTHER ORDERED renmanding this matter back to the
Phoenix City Court for all further and future proceedings in
this case.

9 1d. at 553, 633 P.2d at 362.
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